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WATER LAW REVIEW

Volume 3

UTAH
Jensen v. Intermountain Power Agency, 977 P.2d 474 (Utah 1999)
(holding a notice of appeal must designate the judgment appealed
from and the negligence standard applies to reservoir flooding
situations).
The defendants, Intermountain Power Agency ("IPA") and five
irrigation companies partially owned by IPA, owned appropriation
rights in the Sevier River ("River") and storage rights in the Sevier
Bridge Reservoir ("Reservoir"). These easements gave IPA the right to
store water up to the Reservoirs capacity of eighty feet. The plaintiff,
L. Carl Jensen, owned property adjacent to the Reservoir, portions of
which straddled the Reservoir's eighty foot contour as well as other
portions completely below the eighty foot contour.
In June of 1983 and 1984, the River flowed at an unprecedentedly
high level, flooding portions of Jensen's land. Jensen claimed the
flooding damaged his property along the eighty foot contour by
leaving silt, salt, and alkali deposits as well as damaging fences, roads,
and corrals. In addition, Jensen claimed the flooding hindered his
ability to graze cattle on his land below the eighty foot contour,
causing him injury. In an unrelated claim,Jensen argued his property
and water rights were not subject to IPA's easement.
The trial court granted partial summary judgment in favor of IPA
regarding the easement and water rights claims. The court held as a
matter of law that IPA had an easement to store water in the Reservoir,
and thatJensen's land and water rights were subject to that easement.
With respect to the flooding, a jury found that IPA did not act
negligently. Jensen appealed the trial court's decision to the Utah
Supreme Court. On appeal, Jensen challenged: (1) the partial
summary judgment on the easement and water rights claims; (2) the
trial court's use of the negligence standard with regard to the flooding
claims; (3) the admission of statistical evidence; and (4) the proffered
jury instructions.
In addressing Jensen's easement and water rights claims, the court
found that neither of the judgments listed in the notice of appeal dealt
with the partial summary judgment. For these claims, the Utah Rules
of Appellate Procedure required the notice of appeal to designate the
judgment or order, or part thereof appealed from, whichJensen failed
to provide. Thus, the court held it had no jurisdiction to review
Jensen's easement or water rights arguments.
With respect to the flooding claims, Jensen argued strict liability,
instead of negligence, was the standard to determine liability for
damages caused by the erection of a dam. The court determined the
strict liability standard only applies in situations where flooding occurs
from a person releasing water from a dam into a stream bed knowing
the dam has decreased the stream's natural capacity. The court held
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the negligence standard applies in all other flooding circumstances
unrelated to changes in a river's carrying capacity.
Jensen next argued the trial court erred by admitting statistical
evidence of historical River runoff levels. Jensen contended the trial
court should have excluded the evidence, under Rule 403 of the Utah
Rules of Evidence, because its prejudicial effect outweighed its
probative value. The court held the probative value of the statement
"that flooding of the 1983's and 1984's magnitude would occur only
once every 200 to 30,000 years" was not substantially outweighed by its
prejudicial effect. The court supported this holding with the fact that
Jensen had the opportunity to cross-examine the witness and establish
the 200 to 30,000 year flood occurred in two consecutive years.
Jensen also argued the trial court should have excluded a
videotape depicting a dam downstream of the Reservoir collapsing as a
result of the 1983 flooding. Jensen claimed the video was irrelevant
because it depicted a flooding area far downstream from Jensen's land.
The court found that IPA introduced the video to support its position
that system wide flooding necessitated considerations of conditions
downstream in the management of the Reservoir. Therefore, the
court upheld the admission of the video as relevant in IPA's defense of
negligence.
Finally, Jensen appealed ajury instruction relating to the authority
of the River Commissioner. The instruction in dispute instructed the
jury to find for the plaintiff if they found IPA had the right or ability to
control the discharge of water from the Reservoir, and the River
Commissioner was IPA's agent. Jensen argued this instruction ignored
the fact that IPA negligence may result even if the commissioner did
not act as IPA's agent. The court held that if the jury instructions,
taken as a whole, instruct jury on the applicable law, then reversible
error does not occur because one instruction, standing alone, is
inaccurate. The jury instructions here considered as a whole, allowed
the jury to find IPA negligent even if the River Commissioner did not
act as IPA's agent. Therefore, the court held the trial court did not err
in instructing the jury on the applicable law.
Ryan 0. Reimers

Workman v. Brighton Properties, Inc., 976 P.2d 1209 (Utah 1999)
(holding a property owners association can levy assessments on a
property owner in accordance with the associations governing
documents even when the expenditure does not benefit the owner's
property).
H. Ross Workman ("Workman") filed suit to prevent Brighton
Properties, Inc. ("Brighton") from levying an assessment for the
development of a water system in Silver Lake Estates Subdivision No. 1
that did not benefit Workman's property in Silver Lake Estates

